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Story is fictitious, written to illustrate the Halacha. In an actual case a Halachic authority should be consulted.

Chani is a talented shaitel macher who has built up her reputation over the past ten
years and now has a large customer base. She needs to hire an assistant to help her
since she is no longer able to keep up with all her customers. Like many business
owners, she is worried that after training a worker and sharing all her business secrets,
the employee will open her own business and potentially hurt Chani’s bottom line. She
downloads a standard non-compete contract which states: ‘the employee agrees that
he shall not compete with the employer’s company for ____ years after cessation of
employment within a _____ mile radius of the employer’s business. If the employee
should violate the agreement, the employer shall have the right to petition a court of
competent jurisdiction to prevent further violations.’
After some searching Chani is ready to employ Devorah. The two woman review the
employment contract, including the non-compete clause. Devorah signs a copy of the
contract and hands it to Chani. The non-compete clause doesn’t bother Devorah at all.
She is a young newlywed and is happy to have found a good job she will enjoy in her
new hometown. The two work together very nicely for five years. Devorah’s family
grows and she is a proud mother of three young children.
Tragically Devorah’s husband suddenly gets very ill and passes away. She is now left
with three young children to care for all by herself. She continues working for Chani for
a few months, but soon realizes that she cannot make ends meet if she continues to
work as an employee. She has the expertise to open her own business and sees this as
her only option. Devorah informs Chani of her plans to leave at the end of the month.
In the course of their conversation she shares her difficult financial situation, and her
plans to open her own business. Chani is completely unprepared for this and is
extremely hurt. She runs to her office and comes back with their contract. Putting the
non-compete clause in front of Devorah, she blurts out, “I hope it will not be necessary
for me to take you to court.” Devorah is surprised by her boss’s strong reaction, but
she maintains her composure and replies, “I was sure you would be able to understand
my situation. I see now that this is not the case. I’ll gladly go to Bais Din if that’s what
you demand”. Chani responds, “I don’t think that Bais Din would be the appropriate
court in this case. The contract gives me the right to petition a court of competent

jurisdiction that has the power to prevent violations. I’m going to need a court that is
part of the United States legal system.” Devorah insists that the Torah forbids us from
going to a non-Torah court. Reluctantly Chani calls her Rov who confirms that it is
strictly prohibited for a Jew to take a fellow Jew to a non-Jewish court1.
And so, the next week the two women arrive in Bais Din. The Bais Din asks Chani to
present her claim and Devorah to state her defense. After hearing both sides, the
judges discuss the case and arrive at a ruling.
The Av Bais Din (head Judge) begins. “The claim that was presented here today is
regarding a non-compete contract which states that ‘the employee agreed that she shall
not compete with the employer’s business.’ In Torah law, a contract, in which one
accepts not to do something, is no more binding than a verbal commitment2. Let us try
to understand what the Torah teaches us about this matter.
There is a mitzvah from the Torah of הין שלך צדק. This Mitzvah is interpreted by the
Chachomim to mean that when one says he will or will not do something, he is
obligated to fully intend to keep his word3. If at the time when one gives his word he
truly means to follow through, but he later changes his mind, he is not in violation of
this positive commandment. The Rabbis, none the less, consider a person who does
not stand by his word when someone is counting on him to be an untrustworthy
person4. However, when an unforeseen or unexpected change in circumstance
happens after the commitment is made, retracting one’s word is not seen as a lack of
trustworthiness5. Even if one did transgress the Mitzvah of הין שלך צדק, or is acting in
an untrustworthy manner, the Bais Din cannot force him to honor his word6.
In our case, Devorah did not intend to open her own business at the time she signed
the contract, and she is only asking to do so now due to the loss of her husband.
According to what we just explained, no transgression is being violated and Devorah is
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not acting in an untrustworthy manner. She is permitted to open her own wig
business.”
Chani thanks the Bais Din for explaining to her what the Torah teaches regarding her
case. She is very relieved that she took her case to Bais Din and was saved from
causing any further pain to Devorah. (Look at the beauty of a Torah observant Jew!
She’s not disappointed about ‘losing’ the case, she is so happy she was saved from
inadvertently violating the Torah and hurting another Jew!) She asks the Av Bais Din,
“Before I go, may I please ask if there is any way to write a non-compete contract that
would be Halachicaly binding?”
The Av Bais Din responds, “A possible method would be to create a deterrent by
requiring that the employee accept on herself a significant penalty that she will have to
pay if she should compete. The Torah does recognize acceptance of a monetary
obligation7. The non-compete could therefore have a clause that if the employee
competes in the future, she obligates herself to pay a large sum of money to the
employer. Such an obligation, if written properly, is enforceable by Bais Din and should
serve as a significant deterrent to keep the employee from competing.”
“That method would work for me,” Chani responds, “But can you explain why you said,
‘If the obligation is written properly?’” What is the proper way of writing that
obligation?”
The Av Bais Din explains, “There is a significant problem that must be properly dealt
with in order to use this method I’m suggesting. Since the penalty is conditional, it is
considered to be an  אסמכתאand is not binding. The idea behind  אסמכתאis that in
order for a personal liability to be binding, there has to be full resolve to assume the
liability at the time when it is undertaken. If liability is accepted conditionally, the
Torah assesses that full resolve is not in place. In the case of the non-compete
agreement, the employee does not really think that the penalty will ever come to be.
He only accepts it in order to make the employer confident that he is serious in his
commitment not to compete8.
However, if a conditional penalty is undertaken in front of a Bais Din Chashuv (literal
translation: important, see footnote)9, then it shows that the employee has full resolve
to accept the liability10. When someone is in front of Bais Din we assume that he fully
means to accept upon himself what he says.”
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9
There are a few opinions brought by the Rema 207:15, as to what the interpretation of Bais Din Chashuv is. One
interpretation is a Bais Din that is fluent in the laws of אסמכתא. A second interpretation is the top Bais Din of the
city. See the Rema for a third interpretation.
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“So you’re saying that in order for me to be able to write a non-compete that is binding,
I have to come to the Bais Din each time and have my employee accept the penalty in
its presence? I suppose that it would not be too hard for me since I don’t hire a new
worker very often. But wouldn’t it be a little difficult for a larger company to have to
come to Bais Din each time they hire someone?”
“There is a method that would not necessitate coming to Bais Din. There is a principle
of הודאת בעל דין כמאה עדים דמי, the admission of a litigant is like one hundred
witnesses. This means that if the litigant himself admits to something which gives him
greater liability, it is as though there are one hundred witnesses testifying to what he is
admitting to. The Rema applies this rule to  אסמכתאby ruling that if the contract says
that the employee admits that the liability was undertaken in front of Bais Din, it is as if
there are a hundred witnesses that saw him do so. That being the case, if a Bais Din
were to rule regarding this case in the future, they would consider the liability to have
been undertaken in front of a Bais Din and therefore to be binding11.
There are opinions that have additional requirements to make an  אסמכתאagreement
made in front of Bais Din binding, but those are not practical for a non-compete
agreement12. However, we can still make the deterrent binding even according to these
opinions, since they have a different ruling regarding conditions that are an אסמכתא,
which can be applied in this case. They rule, that if it is stated that the monetary
obligation is undertaken to be effective immediately, but will only have to be paid if the
condition is ever met in the future, it would be valid. Putting both opinions together,
one could use the following clause to create a deterrent which is enforceable by Bais
Din, and would effectively make the non-compete agreement binding13.
The employee agrees that he/she shall not compete with the employer’s
company for ____ years after cessation of employment within a _____ mile
radius of the employer’s business. If the employee should ever compete, he
accepts upon himself a monetary obligation of $_______, which is effective
from the time this document becomes binding. The employee admits that
this obligation was accepted with a proper Kinyan and was undertaken in
front of a Bais Din Chashuv. The employee agrees to abide by the opinions
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that rule that this obligation was undertaken with full commitment and is not
an אסמכתא.”
“Thank you very much,” Chani says. “I wrote down the entire text and will use it next
time it is needed.”

